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Dennis MMillen was indicted for conspiracy to distribute
net hanphet am ne and possession with intent to distribute nethanphetam ne.
Several nonths later, a grand jury returned two additional two-count
i ndictnents against him The first charged MMullen with attenpting to
kill a federal witness and solicitation of a federal crine, the second with
conspiracy and attenpt to nanufacture nethcathinone. McMul | en was
arrai gned on the new charges on the day his first trial was scheduled to
begin. After conferring with his counsel, he pleaded guilty to one count
of each of the three indictnents.

Four nonths later, McMullen filed a notion to withdraw his guilty
pl eas. In the notion, he clainmed that his counsel gave him erroneous
advi ce about the relevant sentencing | aws and that he



woul d not have pleaded guilty but for that advice. Following a brief
hearing, the district court allowed himto withdraw his pleas to the later
indictments but refused to allow himto withdraw his plea to the ori ginal
one. McMul len then filed a new notion to withdraw that plea, which the
district court denied. (McMullen later re-entered guilty pleas in the
ot her two cases.)

At McMillen's sentencing hearing, Special Agent Anthony G ootens of
the Drug Enforcenment Administration outlined MMillen's crimnal enterprise
for the court. Grootens testified that McMillen nade several trips to
California to purchase nethanphetamine from a nunber of different
suppliers. He then brought the nethanphetanmine to M ssouri, where several
distributors sold the drugs for him Gootens al so described a "drug book"
in which MMl Il en recorded the nanmes of distributors who owed hi m noney.
Grootens's testinony was corroborated in part by Patrol man M ke Madewel |
of the Monett, Mssouri, Police Departnment. Finally, Dr. Philip Wittle,
director of the Mssouri Southern State Coll ege Regional Crine Laboratory,
reviewed the results of tests anal yzing 150.9 grans of nethanphetam ne that
was seized fromMMillen. D. Wittle testified that all 150.9 grams were
dext r o- net hanphet am ne (d-net hanphet am ne) rather than | evo- net hanphet am ne
(1 - met hanphet ani ne) .

At the sentencing hearing, the court found that 1,389 grans of
net hanphet ami ne were involved in the conspiracy; it also found that all of
t he drugs were d-nethanphetani ne. The court gave McMullen a two-Ievel
enhancenent for obstruction of justice, see US S G § 3ClL.1, and a
four-1level enhancenent for being an "organi zer or leader" in a crimnal
enterprise, see U S.S.G 8§ 3Bl.1(a). MMillen was sentenced to 262 nonths
in prison and five years supervised rel ease.



On appeal, McMull en challenges the district court's refusal to allow
him to withdraw his remaining guilty plea. He also clains that the
district court erred in finding that all of the nethanphetan ne involved
was d- net hanphet am ne. Finally, he contends that he should not have
received a four-Ilevel |eadership enhancenent.

l.

McMul | en argues that the district court should have allowed himto
withdraw his guilty plea to the original indictnent because his attorney
was constitutionally ineffective. MMillen contends that he knew nothi ng
about the subsequent indictnents until he arrived for trial. He further
clains that he had not intended to plead guilty to the original indictnent
when he appeared on the date of his trial and that he did so only because
his attorney gave him erroneous advice. Counsel told himthat if he did
not plead gquilty to all three indictnents, and he was subsequently
convi cted, his sentences would run consecutively. |In fact, MMillen could
not have been sentenced consecutively unless the district court determ ned
that an upward departure was required, a possibility not raised by this
case. See, e.q9., United States v. Marsanico, 61 F.3d 666, 668-69 (8th Cr.
1995), and U. S.S.G 8 5GL.2(c), 8§ 5GL.3(b). H's attorney adnmits that he
gave McMul l en erroneous advice, and there appears to be no question that

he is correct in this.

The determ nati on of whether a defendant may withdraw a guilty plea
is left to the sound discretion of the trial court. See, e.qg., United
States v. Newson, 46 F.3d 730, 732 (8th Cir. 1995). A def endant may
withdraw his plea only if he has a "fair and just reason" to do so. See
Fed. R Oim P. 32(e) and United States v. Capito, 992 F.2d 218, 219 (8th
Gr. 1993). Defense counsel's perfornance can serve as the requisite "fair

and just reason" for withdrawal only if MMillen denonstrates both that his
attorney's



performance was deficient and that he was prejudiced by it. See, e.q.
HIll v. Lockhart, 474 U S. 52, 58-59 (1985). That is, he nust prove "t hat
there is a reasonable probability that, but for counsel's errors, he would

not have pleaded guilty and woul d have insisted on going to trial." [Id.
at 59.

The district court failed to determine whether MMillen was
prejudiced by his counsel's errors. In fact, the court never asked
McMul | en whether his counsel's inaccurate advice caused him to plead
guilty. MMillen made only one statenent at the hearing. Wen asked if

he wi shed to speak, he responded, "I just wish | could w thdraw because
didn't understand conpletely what the situation of the norning was. | was
stressed out, Your Honor." W are unable to determne fromthis record

whet her the court should have allowed McMillen to withdraw his renaining
plea. W therefore remand the case for an evidentiary hearing on this
issue. |If the court finds that McMullen would not have pleaded guilty but
for his counsel's erroneous advice, then he is entitled to withdraw his
pl ea.

.
McMul | en al so raises two sentencing issues. Al t hough we address
these issues at this tinme, our discussion is, of course, relevant only if
the district court does not allow McMullen to withdraw his plea.

A
McMul len first contends that the district court erroneously found
that all of the nmethanphetamine involved in the conspiracy was
d- nret hanphetamne instead of | - et hanphet ani ne. The type of

net hanphet ami ne i nvol ved in the conspiracy substantially affects the |length
of MMiullen's sentence. Until the relevant guideline was anended in 1995,
sentences for |-nmethanphetanmi ne were lighter than for d-nethanphetan ne.
(One gram of | -nethanphet am ne was



equivalent to 40 grans of narijuana; one gram of d-nethanphetan ne was
equi valent to 1,000 grans of nmarijuana. See U S.S.G § 2D1.1, application
note 10 (Nov. 1994).) Al though McMillen was sentenced after the anmendnent
becane effective, he coomitted the crine before that tinme. The applicable
rule is therefore the one in effect when the crine was conmtted, see
US S G § 1B1.11(b)(1); application of the anended gui deline would violate
the ex post facto clause of the Constitution, because the anendnent
i ncreased the sentence for |-nethanphetanine. See, e.qg., California Dep't
of Corrections v. Mirales, 115 S. C. 1597, 1602 n.3 (1995).

For sentenci ng purposes, the governnment bears the burden of proving,
by a preponderance of the evidence, what type of nethanphetam ne was
involved in the conspiracy. See, e.qg., United States v. Jennings, 12 F.3d
836, 838 (8th Cir. 1994). At the sentencing hearing, the district court
rehearsed several considerations that evidently influenced its finding that

all of the drugs were d-nethanphetanmne. First, the district judge noted
that he had presided over a nunber of nethanphetamne trials, but that none
of themhad invol ved | -net hanphetam ne. Second, the court indicated that
McMul | en woul d not have paid the price that he did if the drugs had been
| - met hanphetamine. Third, the court did not believe that |-nethanphetam ne
woul d have been sent from California to M ssouri. Finally, all of the
net hanphet ani ne recovered by the police was d-net hanphet ani ne.

W agree with MMillen that, if the district court based its finding
on judicial experience, on the price of the drugs, or on the fact that the
drugs originated in California, it was in error. The district court is not
entitled to rely on its judicial experience to deternmine the type of
net hanphet ami ne i nvol ved, see, e.g., United States v. Wssels, 12 F.3d 746,
754 (8th Cir. 1993), cert. denied, 115 S. C. 105 (1994), and the
governnment presented no evidence about the relative prices of d- and

| - met hanphet ani ne



or the probability that |-nethanphetani ne would be transported across the
country. The court was, however, entitled to consider the fact that the
sei zed drugs were d-net hanphetam ne. See, e.qg., Jennings, 12 F.3d at 838.

We are unable to tell fromthe record whether the court gave dispositive
wei ght to any of the considerations that were not entitled to be wei ghed.
On remand, therefore, we instruct the court to nake further findings on
this issue, considering only such natters as are entitled to go in the
bal ance.

B

McMul len clains finally that he shoul d not have received a four-1evel
| eadershi p enhancenent. See U S.S.G § 3Bl.1(a). MMillen clains that he
does not qualify for this enhancenent because he was not a |eader or
organi zer in the conspiracy and because the conspiracy did not involve five
or nore participants. He asserts that he sinply sold drugs to individuals
for their personal use. See, e.qg., United States v. Pena, 67 F.3d 153, 156
(8th Cir. 1995).

We disagree with McMiull en's characterization of the evidence. "W
have broadly interpreted the ternms 'organizer' and 'leader,'" United
States v. Maxwell, 25 F.3d 1389, 1399 (8th Gr.), cert. denied, 115 S. C.
610 (1994), and the guidelines require only that McMil |l en organi zed or |ed

one participant to trigger the enhancenent, see US S G § 3Bl.1,
application note 2, and Pena, 67 F.3d at 157. Here, the governnent's
evi dence supported the district court's conclusion. Both Special Agent
Grootens and Patrol nan Madewel | testified that McMull en enpl oyed severa
distributors to sell drugs for him Their testinony also rebuts McMillen's
claimthat the other participants in the enterprise were nerely drug users.
The district court did not clearly err in accepting these asseverations as
true.



M.
For the foregoing reasons, we affirmin part, reverse in part, and
remand the case for proceedings not inconsistent with this opinion.
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